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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposition No. 91190642
Serial No.: 77/630,676

Constellation Wines U.S., Inc.,

Opposer,
DECLARATION OF ANNE
HIARING HOCKING, ESQ. IN
SUPPORT OF APPLICANT ASV
WINES, INC.’S REQUEST FOR
TELEPHONE CLARIFICATION
OF OPPOSER’S GOODS, OR, IN
THE ALTERNATIVE, MOTION
TO COMPEL PRODUCTION OF
DOCUMENTS

Vs,
ASV Wines, Inc.,

Applicant.

DECLARATION OF ANNE HIARING HOCKING IN SUPPORT OF APPLICANT’S
ASY WINES, INC.’S REQUEST FOR TELEPHONE CLARIFICATION OF OPPOSER’S
GOODS, OR, IN THE ALTERNATIVE, MOTION TO COMPEL PRODUCTION OF
DOCUMENTS

I, Anne Hiaring Hocking, Esq., declare as follows:

l. I represent and am an attorney of record for Applicant ASV Wines, Inc.
(“Applicant” or “ASV”) in the above-referenced proceeding. I have personal knowledge of the
matters set forth in the Declaration and could testify thereto if called as a witness.

2, Attached as Exhibit A is a true and correct copy of the July 1, 2010 meet and
confer letter from ASV’s counsel addressed to Opposer Constellation Wines U.S., Inc.’s
(“Opposer”) counsel concerning Opposer’s responses to ASV’s first and second round of
discovery, including Opposer’s Responses to ASV’s First Set of Requests for Production of
Documents.

3. Attached as Exhibit B is a true and correct copy of the July 15, 2010 letter from

Opposer’s counsel to ASV’s counsel concerning Opposer’s discovery responses.

4, Attached as Exhibit C is a true and correct copy of ASV’s counsel’s July 15, 2010

Declaration of Anne Hiaring Hocking, Esq., In Support of 1
Applicant’s Request for Clarification of Opposer’s Goods; or Motion to Compel
OPPOSITION NO. 91190642



response letter to Opposer’s counsel’s July 15, 2010 letter, protesting that responsive documents
and responses to discovery should be served promptly, as depositions were scheduled to start July
20, 2010.

5. Attached as Exhibit D is a true and correct copy of “Opposer’s Supplemental
Responses to Applicant’s First Requests for the Production of Documents to Opposer”. The
referenced “Exhibit C” to Opposer’s Supplemental Responses are not attached.

0. Attached as Exhibit E is a true and correct copy of Opposer’s counsel’s July 19,
2010 email correspondence to ASV’s counsel stating Opposer’s compliance with its discovery
obligations.

i ? Attached as Exhibit F is a true and correct copy of “Opposer’s Responses and
Objection to Applicant’s First Requests for the Production of Documents to Opposer”. Request
Nos. 9, 11-17 are the requests that are the subject of this Request. The referenced “Exhibit A”
and “Exhibit B” to Opposer’s Responses are not attached.

8. Attached as Exhibit G is a true and correct copy of ASV’s counsel’s July 20, 2010
meet and confer email to Opposer’s counsel meet concerning Opposer’s Supplemental Responses
and the subject of Opposer’s goods.

The undersigned, being warned that willful, false statements and the like so made are
punishable by fine or imprisonment or both, under Section 1001 of Title 18 fo the United States
Code, and that such willful false statements may jeopardize the validity of the application or any

—

resulting registration, declares that the facts set forth in this declaration are true; all statements

believed to be true. )( 7//0 ED
Date: \ O M \ By:
Jg !

Declaration of Anne Hiaring Hocking, Esq., In Support of 2
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CERTIFICATE OF SERVICE BY EMAIL & FIRST CLASS MAIL

This is to certify that one copy of the foregoing DECLARATION OF ANNE HIARING
HOCKING, ESQ.’S IN SUPPORT OF APPLICANT’S ASY WINES, INC.’S
REQUEST FOR TELEPHONE CLARIFICATION OF OPPOSER’S GOODS, OR,
IN THE ALTERNATIVE, MOTION TO COMPEL PRODUCTION OF
DOCUMENTS was emailed and mailed by first class mail, postage prepaid this day to
Opposer’s counsel:

Stephen J. Baker, Esq.

Neil Friedman, Esq.

Moira J. Selenka, Esq.

Baker and Rannells, PA

575 Route 28, Suite 102

Raritan, NJ 08869

Tel: (908) 722-5640

Fax: (908) 725-7088

Email: s.baker@br-tmlaw.com
n.friedman@br-tmlaw.com
m.selinka@br-tmlaw.com

Attorneys for Opposer

Dated: July 21, 2010

PROOF OF SERVICE
OPP. NO. 91190642



Hiaring + Smith, rip

attorneys at law

: Anne Hiaring Hocking
d 415 532 8761
VIA EMAIL & U.S. MAIL anne@hiaringsmith.com

s.baker@br-tmlaw.com
m.selinka@br-tmlaw.com

July1, 2010

Stephen J. Baker, Esq.
Moira J. Selinka, Esq.
Baker and Rannells, P.A.
575 Route 28 - Suite 102
Raritan, New Jersey, 08869

Re:  Opposition No. 91190642
Constellation Wines U.S., Inc. v. ASV Wines, Inc.
- PAINTED HORSE & Cave Design
Our File: ASV 1.1 — Opposition

Dear Steve and Moira:

We follow up here on the telephonic discovery conference that we held on June 29 in which we
discussed the objections of ASV Wines Inc. ( “ASV?”) to Constellations Wines U.S. Inc.’s
(“Constellation”) responses to ASV’s discovery. We wish to avoid unnecessary involvement of
the Board in resolving these discovery disputes and therefore asked for the telephone conference.
We intended in our conference to review cach objection that Constellation raised in order to
understand it and avoid further back and forth as to what the discovery sought. However, you did
not want to discuss our concerns over Constellation’s objections nor clarify the basis for those
objections. You specifically said that you were not interested in streamlining the discovery

Process.

You asked us to put in writing our objections, which we do here. We do not wish to engage in a
war of words and paper, Kindly advise at your earliest opportunity if Constellation still does not
intend to respond to the categories of discovery outlined below.

Note that ASV has served a third round of discovery. Responses are due July 30.

1. Discovery — Constellation’s Discovery Responses and/or Objections
A. Clarification

ASV asked for documents concerning "Opposer’s Goods”. Constellation objected that the term
was not defined. You stated in our conference that “Opposer’s Goods™ or “opposer’s goods”
refers to wine. With this clarification, ASV requests that Constellation immediately produce
documents responsive to discovery requests: Nos. 9-17.

101 Lucas Valley Road
Suito 300 EXHIBIT A t 415 457 2040
San Rafael California 94903
www. hiaringsmith.com 415 457 2822




Constellation also objected to a number of discovery requests as overly broad, unlimited as to
time and/or unintelligible, as set forth below. ASV would have preferred to discuss what it was
in this discovery that was overly broad, unlimited in time or unintelligible. Lacking that

discussion, Applicant clarifies the discovery as follows:

Interrogatory No. 3 (Set 2):
Identify the product/brand manager and/or assistant product/brand manager, if any (or the

equivalent position) for the WILD HORSE wine brand, including the person to whom the
product/brand manager and/or assistant product/brand manager regularly report from the earliest

date of first use upon Opposer relies in this proceeding to present.
Response:

Interrogatory No. 4 (Set 2):
Identify each sales agreement that relates to, mentions, concerns, or refers to the sale of

the Wild Horse Winery & Vineyards from its inception to present.
Response:

Interrogatory No. § (Set 2):
Identify any agreements, including, but not limited to, any settlement, license or

coexistence agreements, that refer or relate to Opposition No. 91075634,
Response:

Request for Admission No. 4 (Set 1):
Admit that for purposes of sale, Opposer refers to Opposer’s Goods sold under the

WILD HORSE LABEL as WILD HORSE.
Response:

Reguest for Admission 2 {(Set 2):
Admit that Opposer’s Mark, Reg. No. 3,516,357, is used on the WILD HORSE

LABEL with the phrase WILD HORSE.,
Response:

Request for Admission 7 (Set 2):
Admit that Opposer refers to Opposer’s Goods sold under the WILD HORSE

LABEL as WILD HORSE on its website located as www.wildhorsewinery.com,
Response:

B. Discovery Related to Use and Enforcement of the WILD HORSE Mark by
Opposer

ASV’s Interrogatory No. 1 (Set 1), and Nos. 7 and 8 (Set 2), and Request for Production of
Documents No. 6 (Set 1) all concern Constellation’s use and ownership of the WILD HORSE

word and Horse Design marks.




Constellation responded that it does not have to respond to discovery that concerns information
“prior to the time it acquired Wild Horse”. See “Constellation’s Responses to ASV’s
Interrogatory Nos. 7 and 8 (Set 2),” served June 11, 2010.

We understand from documents produced that Constellation acquired the WILD HORSE brand
from Peak Wines International, Inc. on February 29, 2008. If Constellation claims priority and
will claim rights based on use dating back only to February 29, 2008, then no further response is

necessary.

However, if Constellation relies on the dates of first use as stated in the registration certificates
for both of Opposer’s Marks, i.e. from 1986 to present, then information concerning the prior
ownership of the marks is relevant to the questions of priority and continuity of use and
Constellation is obligated to respond to this discovery.

Second, in response to Interrogatory No. 1 (Set 1), subsections (a)-(f), Constellation identifies
Ken Minami as the person most knowledgeable about the following:

a The date and continuous sales of wines under Opposer’s Mark;

b Previous owners of the Opposer’s Mark;

c. Any third party use of Opposer’s Mark;

d. Protests by Opposer over alleged use of Opposer’s Mark by Third Parties;
e Opposer’s actual enforcement of rights in Poser’s Mark; and

f First and continuous use of Opposer’s Matks.

In light of Constellation’s Response to Interrogatory Nos. 7 and 8 (Set 2), we wish clarification
about which periods of time Mr. Minami is able to testify. Please confirm that Ken Minami is the
person most knowledgeable about the above topics from 1986 to present. If Mr. Minami is
knowledgeable only about a certain portion of the time in which Opposer’s Marks have been
used please supplement Constellation’s response to this Interrogatory to identify the person(s)
most knowledgeable about first and continuous use from 1986 to present.

In addition, Constellation states in response to Request for Production of Documents No. 6 that it
“is not currently aware of the existence of any documents relating to the date of first use in

commerce”,

ASV is aware that in order to establish priority, Constellation needs to introduce competent
evidence establishing such priority. Trademark Rule 2.122(b) (2) states, “the allegation in an
application...or registration, of a date of use is not evidence on behalf of the...registrant; a date

of use of a mark must be established by competent evidence....”

ASYV requests that Constellation review its records, including the books and records that you
claim are in Constellation’s possession, and produce responsive documents. If no responsive
documents are produced, ASV will object to any evidence that is produced during the testimony

period.




C. Person(s) Most Knowledgeable About Channels of Trade, Customers, Sales and
Maiketing

In response to ASV’s First Set of Interrogatories, Interrogatory No. 1, subsections (g), (h) and (i),
Constellation identifies Christine Lilienthal as the person most knowledgeable about the

following:

g The channels of trade for Opposer’s goods offered under Opposer’s Mark;
h. The customers of the goods offered under Opposer’s Mark; and
1. The sales, marketing, advertising and promotion of each of Opposer’s Goods.

However, in response to Applicant’s Second Set of Interrogatories No. 1, subsection (a),
Constellation advises that “Christine Lilienthal was Brand Manager for Wild Horse, has left the
company”. Please supplement the response to Set 1, Interrogatory No. 1, subsections (2)-(1) to
identify the person(s) knowledgeable about the above categories currently employed by

Constellation.

Alternatively, we believe that Ms. Lilienthal is in fact employed by Constellation, as readily
revealed by a brief internet search. Therefore, we have noticed her deposition, as an employee of

Constellation, and as a precaution will subpoena her as well.

D. Enforcement

ASV’s Interrogatory Nos. 1 and 8 (Set 1), and Requests for Production of Documents Nos. 3 and
4 (Set 1), concern Constellation’s or any predecessors’ enforcement activities relating to

Opposer’s Marks.

In response to Interrogatory No. 8 (Set 1} and Requests for Production of Documents Nos. 3 and
4 (Set 1), Opposer neither identifies any enforcement actions nor produces any responsive

documents.

However, ASV is aware of at least one such action that should have been identified:
Cancellation No. 92049187, As Opposer is well aware, this action concerned Opposer’s Horse
Design mark, Reg. No. 3,516,357 and ASV’s prior PAINTED HORSE Design mark, former

Reg. No. 3,371,658.

ASYV is also aware of a 1987 opposition, Opposition No. 91075634, brought by White Horse
Distillers Limited against Constellation’s predecessor in interest, Santa Lucia Winery, Inc.,
against the application to register the WILD HORSE mark. Santa Lucia is a predecessor
company as defined by the term “Opposer” in all of ASV’s Requests. ASV is entitled to any

documents that Constellation has concerning this opposition .

We request that Constellation fulfill its discovery obligations and respond accordingly, as well as
produce responsive documents. We note that under Trademark Trial and Appeal Board’s Manual
of Procedure Section 414(10), “[iJInformation concerning litigation and controversies including




settlement and other contractual agreements between a responding party and third parties based
on the responding party's involved mark is discoverable.”

E. Constellation’s Responsive Documents

In Constellation’s responses to ASV’s Requests for Production Nos. 8 and 10 (Set D,
Constellation states that advertisements and advertising expenditures relating to each of the
products offered under Opposer’s Marks will be “made available for inspection and copying”. In
our conference, Constellation agreed to provide copies of responsive documents by mail. We
expect them without delay. To ease the identification of the documents, we requested that
Constellation Bates number its documents. You responded that the Federal Rules of Procedure
do not require Bates numbering. We thereafter engaged in some debate about the process. Our
point is that documents need to be identified by number in some fashion. If Constellation prefers

to hand-number documents, that is acceptable to ASV.

F. Supplement Discovery Responses

ASV reminds Constellation of its obligation to supplement any of its responses to any of ASV’s
discovery requests under Federal Rule of Civil Procedure 26(¢) in addition to those requests

ASV specifically requested be supplemented in this letter.

2. "Discovery - Generally

A. Bates-Labeling

We apologize for originally producing ASV’s responsive documents without numbers, To
facilitate the introduction of documents at depositions and during the testimony period, we will
re-produce ASV’s documents with Bates numbers.

ASV requests that any newly produced documents by Constellation be Bates or hand-numbered.

B. Acceptance of Responsive Documents by Mail

We understand there is some confusion concerning the manner by which ASV will accept
produced documents. To clarify, ASV agrees to accept by mail copies of documents and/or
things. The documents can also be produced in electronic form that can be printed out, We note
that to date Constellation has produced exactly 8 pages of responsive documents. ASV requests
that Constellation immediately fulfill its discovery obligations by producing documents subject
to the first and second set of Requests immediately, and responsive to the third set of discovery

by July 30.

3. Discovery — ASV’s Responses to Requests for Admissions Nos. 9-13 (Set 1)

We received your June 25, 2010 letter concerning Constellation’s objection to ASV’s responses
to Requests for Admission Nos. 9-13. We do not agree that ASV’s responses are inadequate.



The requests require ASV to admit to a certain written descriptions of ASV’s design mark.
ASV does believe that the design speaks for itself as to what is depicted. ASV also does not
believe that it is required to “admit” to any description by Constellation of ASV’s mark. For
example, whether Applicant’s design of a horse constitutes an “unbroken” or “bucking” horse is
subject to interpretation. Further, Opposer’s Requests are designed to draw a legal conclusion
from Applicant concerning an ultimate issue in this case: whether Applicant’s Mark is the legal

equivalent of Opposer’s WILD HORSE mark.

Applicant’s Mark contains Applicant’s rendition of a horse in a prehistoric cave painting. If
Opposer believes that Applicant’s mark contains an “unbroken, bucking, unrestrained” horse,
then Opposer is free to establish these fact some way other than by these Requests for

Admission.

Applicant will, however, rephrase its answers with respect to Requests for Admission Nos. 9 and
12 as follows:

“Applicant objects to these Requests to the extent that Opposer seeks from Applicant an
interpretation of Applicant’s Mark different from that which Applicant believes its design
portrays. Furthermore, the drawing portion of Applicant’s mark speaks for itself. Subject to and
without waiving such objections and response, Applicant admits that the drawing portion of

Applicant’s Mark does not depict a saddle or a bridle.”
4. Proposed Testimony Procedure

A. Witness Trial Testimony

ASV proposes that each party’s trial witnesses submit testimony by declaration with right of
opposing counsel to cross-examine the declarant witness either in-person or by telephone, at the
party’s election. A draft of a proposed T oint Stipulation to this effect is attached as Exhibit A.

B. Authentication of Produced Documents

ASV’s Request for Admission No, 14 (Set 2) asked Constellation to admit that the documents it
produces during this Opposition are genuine. Constellation objected “on the grounds that the
term “genuine” is not defined in the ederal Rules of Evidence, therefore, this request can
neither be admitted nor denied.” Documents need to be authenticated prior to infroduction into
evidence. For purposes of streamlining the testimony period, we propose that both parties
stipulate that: “All documents that are produced in response to the other party’s discovery
requests, including Requests for Production of Documents, are authentic for purposes of
admission into evidence during the testimony period in this opposition proceeding.”

You stated that you would not object to the introduction of any documents produced by
Constellation for lack of authenticity during the testimony period. You also stated that you
would not stipulate to anything. As the discussion was heated at times, we will understand your
comments as an agreement not to object to the introduction into evidence of any documents




produced by Constellation on the grounds that they are not authentic. Alternatively, if you will
stipulate to the above affirmatively, any doubt on this subject can be avoided.

5. Depositions

We will forward under separate cover copies of Notices of Depositions and Subpoenas for
Kenneth Q. Volk, I, founder of Wild Horse Winery and Vineyards, Christine Lilienthal and
Peak Wines International, Inc. We are completely prepared to re-set the dates of these
depositions to accommodate the witnesses, provided that Constellation will stipulate to the

extension of the discovery period for this purpose.

If you wish to discuss any of these issues further, please do not hesitate to contact us. As the
discovery period closes July 26, 2010 and discovery depositions need to be conducted shortly,
we request that Constellation provide its substantive responses and document production no later

than July 9, 2010,

Anne Hiaring Hocking
AHH/kdlv
Enclosures

ce:  ASV Wines, Inc. (via email only)
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter Of Application Serial No. 77/630,676
Mark: PAINTED HORSE & Cave Design
Publication Date: April 14, 2009

CONSTELLATION WINES U.S., Inc., OPPOSITION NO. 91190642

Opposer, JOINT STIPULATION TO FORM
OF TESTIMONY PURSUANT TO
C.F.R. §2.123(b) AND TBMP
§703.01(b)

V.

ASY WINES, INC,,

Applicant.

JOINT STIPULATION TO FORM OF TESTIMONY

Pursuant to 37 C.F.R. §2.123(b) and TBMP §703.01(b), Applicant ASV Wines,
Inc. and Opposer Constellation Wines U.S., Inc., by and through their respective counsel,
hereby stipulate to the introduction of testimony by written affidavit by cach party. Each
party shall have full right to cross-examine any affiant by telephone or in person, as it
prefers, at a muiually agreed upon date, time and location.

‘The offering party shall provide the other party with such written declarations.
The other party will then schedule a date, time and location for cross-examination within
the applicable testimony period or advise that no cross-examination is desired.

If cross examination is taken, the offering party will file the transcript of the
cross-examination with the proffered declaration. Submission into evidence of any such

declaration shall not be considered untimely if the franscript of the cross examination is

v

Stiputation — Form of Testimony
Opposition No. 91190642




not prepared and submitted into evidence until after the close of the applicable testimony

period.
BAKER AND RANNELLS, PA HIARING + SMITH, LL.P
By: By:
Stephen L. Baker, Esq. Anne Hiaring Hocking, Esq.
Moira J. Selinka, Esq. Carol L. Smith, Esq.
575 Route 28, Suite 102 Vijay K. Toke, Esq.
Raritan, New Jersey 08809 Kristin Newman de la Vega, Esq.
Tel: (908) 722-5640 101 Lucas Valley Road, Suite 300
Fax: (908) 725-7088 San Rafael, CA 94903
Tel: (415) 457-2040
Fax: (415) 457-2822
Email: info@hiaringsmith.com
Attorneys for Opposer Attorneys for Applicant
Date: Date:

Stipulation — Form of Testimony
Opposttion No. 91190642




CERTIFICATE OF SERVICE BY MAIL

This is to certify that one copy of the foregoing JOINT STIPULATION TO FORM OF
TESTIMONY was mailed by first class mail, postage prepaid, to Opposer’s Counsel:

Stephen L. Baker

Moira J. Selinka

BAKER and RANNELLS, PA
575 Route 28, Suite 102
Raritan, New Jersey 08869

Tel: (908) 722-5640
Fax: (908) 725-7088

Attorneys for Opposer

Dated: Signed:

Kristin N. de la Vega

Proof of Service
Opposition No. 91190642




STEPHEN L. BAKHR +
JOHN M. RANNBLIS +
NEIL B. FRIEDMAN +

Ryan A. MCGONIGLE ¢
LmnDa M. KurtH*
MOIRA ], SELINKA+

ADMITTED TOPRACHCE IN
¢INEW YORK & NEW JERSEY
+]NEW JERSEY

* NEW JERSEY & REG. PATENT
ATTORNEY

Via First Class Muail
& copy via Email

BAKER AND RANNELLS, P,A,
INTELLECTUAL PROPERTY ATTORNEYS

575 ROUTE 28 - SUITE 102 Naw YORK OFPICR
RARITAN, NEW JERSEY 08869 570 LEXINGTON AVENUE
10TH FLOOR

TELEPHONE (908) 722-5640 Niw Yorg, NY 10022
FACSIMILE (908) 725-7088 TELEPHONE (212} 481-7007
BACSIMILE (800) 688-8235

WWW. TMLAWWORLDWIDE.COM

PLEASE RESPOND TO THE NEW JERSEY ADDRESS
EMAIL: M.SBLINKA@BR-TMLAW.COM

July 15, 2010

Anne Hiaring Hocking, Hsq.

Hiaring & Smith

101 Lucas Valley Road, Suite 300

San Rafael, CA 94903

RE:  Opposition No. 91190642
U.S. Appl. Serial No. 77/630,676 PAINTED HORSE & Design

Dear Anne:

We are in receipt of your July 1, 2010 letter and for clarity’s sake will respond in order of

AR A a1 1 v i b e et o e e e e e T T T i

yout numbered paragraphs.

Paragraph [A, You demand that Constellation “immediatefy produce documents
responsive to discovery requests: Nos. 9-17,” yet you do not identify which interrogatories or

document requests you are referring to. As you are now on your third set of discovery requests

to Qpposer, we ask that you specifically identify those discovery requests to which you are

referring.

As for your clarified discovery requests, namely, Interrogatory Nos. 3, 4 and 5 from set 2,
Request for Admission No. 4 from Set 1 and Request for Admission Nos. 2 and 7 from Set 2, we

will provide responses in due course,

Paragraph 1B. With regard to the issues you raised, namely, 1) Opposer’s responses to

Applicant’s Interrogatory Nos. 7 and 8 {from Set 2); 2) Opposer’s response to Applicant’s

EXHIBIT B




Interrogatory No. | (from Set 1); and 3) Opposet’s response to Applicant’s Docurnent Request
No. 6, we are taking your concerns under consideration and will reply to same in due course.

Paragraph 1C. With regard to your demand that Opposer supplement its response to
Interrogatory No. 1 (from Set 1) subsets g-i, we are taking your demand under consideration and,
if a supplemental response is warranted, will provide same in due course.

Paragraph 1D. With regard (o your complaint regarding Opposer’s tesponse to
Applicant’s Interrogatory No. 8 (from Set 1), Opposer hereby supplements its response to
Interrogatory No. 8 as follows: “TTAB Cancellation No. 92049187.”

Paragraph 1E. As you stated, both parties agreed during the telephone conference on
June 29" to provide responsive documents by mail. Opposer would like to point out, however,
that cach of the documents it has thus far produced to Applicant were identified by number and
were attached to its discovery responses in clearly-identified, alphabetically-lettered Exhibits. In
confrast, none of Applicant’s produced documents were numbered or organized in any manner.

Paragraph 1F. Opposer is well aware of its duty to supplement its discovery responses
and does not need to be lectured on the matter.

Paragraph 2A. Opposer acknowledges and appreciates Applicant’s offer to re-produce
Applicant’s documents with Bates numbers.

Paragraph 2B. As noted above, Opposer acknowledges that the parties have agreed to
produce responsive documents henceforth by muail.

Paragraph 3. Contrary to your claim, Opposer’s Admission Request Nos, 9-13 were not
designed to draw a legal conclusion and the term “broken™ was clearly defined in Opposer’s
Admission Requests. As stated in our June 28, 2010 letter, the response “The drawing which is
the subject of Applicant’s Mark and a pait of the record in this Opposition speaks for itself” is
not a proper response to an Admission Request. As you must be aware, F.R.C.P. 36(a)(4) states
“If a maiter is not admitted, the answer must specifically deny it or state in detail why the
answering party cannot iruthfully admit it or deny it.” You have not done this with regard to
Opposer’s Admission Request Nos. 9-13 and, therefore, Opposer maintains its demand that you
properly answer these requests,

Paragraph 4A and 4B. Since the trial period does not begin until the end of September,
we would prefer to hold off discussing any witness trial testimony stipulations for right now.

Very truly yours,
BAKER ANDD RANNELLS, P.A.
Do AU s
Moira I, Selinka
/ms




Hiaring + Smith, Lrp

attorneys at law

@ VIA EMAII & U.S. MAIL
s.baker@br-tmlaw.com

m.selinka@br-tmlaw.com

Julyls, 2010

Stephen J. Baker, Esq.
Moira J. Selinka, Esq.
Baker and Rannells, P.A.
575 Route 28 - Suite 102
Raritan, New Jersey, 08869

Re: Opposition No. 91190642
Constellation Wines U.S., Inc. v. ASV Wines, Inc.
- PAINTED HORSE & Cave Design
Our File: ASV 1.1 — Opposition

Dear Steve and Moira:

Thank you for your letter of July 15 in response to our letter of July 1, 2010 in which we
objected to various responses to ASV’s discovery.

Production of Documents — Deficiencies in Request for Production of Documents (Set 1).

Qur first set of document requests have not been responded to at all. These were served in 2009.
Response is overdue. Your letter of July 15 claims that it does not understand what ASV meant
in its July 1 letter and conference of June 29 when it asked for documents responsive to Requests
Nos. 9-17 in the first paragraph, and the remainder of the document requests, Nos. 3 —24.There
was only one set of document requests whose responses were inadequate — so the reference is to
Set No. 1, which, if Constellation were mindful of its obligations, would be cbvious. Only one
other document request was issued — responsive documents are due July 30, 2010. We expect
production of responsive documents without further delay.

O_ther Delinquent Responses — Responding “In Due Coutse” When Responses are Delinguent is
not Consistent with Opposer’s Obligations under the Federal Rules or the TBMP

The Federal Rules set time limits in which discovery must be responded to. Your letter states that
Constellation will respond in “due course”. Due course must therefore mean within the time
limits set forth in the Federal Rules - and under those rules, responses are long overdue. As the
Opposer, Constellation has the obligation to play by the rules to disclose to Applicant
information it fairly needs to defend itself. By withholding these responses virtually until the end
of discovery (which closes July 26) Opposer is blocking Applicant’s access to relevant
documents and information in Opposer’s possession, Failure to comply with these obligations, or
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compliance so delinquent that it cannot be used by Applicant to defend against this Opposition,
is ground to entirely exclude these areas from Opposer’s case in chief.

You are well aware that depositions are noticed and will be held upon mutual agreement of the
parties and witnesses after the close of discovery. ASV has repeatedly stated that it wishes
responses to discovery in order to be adequately prepared for them. Applicant’s early discovery
and follow up on inadequate responses was timely, to enable Applicant orderly preparation for
the various phases of discovery.

It does appear that Constellation is deliberately avoiding its discovery obligations to put
Applicant at a disadvantage. ASV sincerely hopes that this is a false perception, and looks
forward very much to receiving documents and full responses to outstanding discovery without

any further delay.

Subjects of Knowledge - Ken Minami

Your letter is silent, and you have not otherwise communicated, about the subjects Mr, Minami
can testify to. Please confirm or deny that Mr. Minami is able to testify about Constellation’s
conflicted responses lead ASV to doubt whether Mr. Minami is indeed the person most
knowledgeable about the subjects in Interrogatory No. 1 (Set 1), subsections (a) — (f). Steve
Baker said he would cooperate with us on this to avoid having to take multiple depositions to
learn which individual is indeed knowledgeable about these subjects.

Opposer’s Requests for Admission Request Nos. 9-13

Applicant has complied with Federal Rule 36(a)(4), which provides:

“(d) Answer.

If a matter is not admitted, the answer must specifically deny it or sfate in detail why the
answering party cannot truthfully admit or deny it, A denial must fairly respond to the
substance of the matter; and when good faith requires that a party qualify an answer or
deny only a part of a matter, the answer must specify the part admitted and qualify or deny
the rest. The answering party may assert lack of knowledge or information as a reason for
failing to admit or deny only if the party states that it has made reasonable inquiry and that
the information it knows or can readily obtain is insufficient to enable it to admit or deny.
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Applicant has stated in detail why it cannot truthfully admit or deny the admissions as drafted,
and has qualified its response, in full compliance with its obligations under the Federal Rules.




Thank you for your diligence in meeting Constellation’s discovery obligations.

With best personal regards,

Anne Hiaring
AHH/kdlvy
Enclosures

cc:  ASV Wines, Inc. (via email only)




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CONSTELLATION WINES U.S., INC. Opposition No. 91190642
Opposer, Mark: PAINTED HORSE &
DESIGN
V. Serial No. 77/630,676

ASV WINES, INC.

Applicant.

OPPOSER’S SUPPLEMENTAL RESPONSES TO APPLICANT’S FIRST REQUESTS
FOR THE PRODUCTION OF DOCUMENTS TO OPPOSER

. Opposer, Constellation Wines U.S., Inc. (“Opposer”), responds to the First Requests for
Production of Documents served by Applicant, ASV Wines, Inc. (“Applicant”) as follows:

GENERAIL OBJECTIONS

1. The following general objections are incorporated by reference in Opposer’s
response to each and every request for production of documents and things set forth below.

2. ‘The specific responses set forth below are for the purposes of discovery only, and
Opposer neither waives 'nor intends to waive, but expressly reserves, any and all objections it -
may have to the relevance, competence, materiality, admission, admissibility ot use at trial of
any information, documents or writing produced, identified or referred to herein, or to the

introduction of any evidence at trial relating to the subjects covered by such response.

EXHIBIT D






































































EXHIBIT E
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EXHIBIT G
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